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1. INTRODUCTION

The Earth summit held from 3 to 14 of June, 1992, in Rio de Jansiro,
Brazil, had adopted three major texts: the Rio Declaration on Environment
and Development, Agenda 21, the Forest Principle, and two legally
binding conventions: the Climate Change Convention and the Biodiversity
Convention.

The Rio Declaration on Environment and Development set up 27
Principles defining the rights and responsibilities of States in the area of
the global environmental protection. Although the text negotiated at the
final meeting of the Preparatory Committee in May, 1992, was adopted
without major change, the Rio Declaration was originally conceived as
an “Earth Charter”, a document the industrial-lized nations believed
should stress the need to protect the environment. However, the Group 77
favoured a more detailed proclamation that refleect a greater balance
between environment and development. The Rio Declaration is an
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outcome of a great compromise between proposals made by
industrialized nations and by Group 77 at the last moment of the
preparatory Committee. This compromise has, to a certain extent, tainted
the Declaration, in comparison with the UN. Declaration on Human
Environment adopted under the cold war era in 1972. Since the Rio
Declaration has no legal binding force, one of questions the Declaration is
confronted with is its effective implementation. This survey is intended to
look at some legal aspects of the Declaration in the context of its
realization.

2. MAJOR CONTENTS OF THE RIO DECLARATION

As stated in the above, the Rio Declaration is an outcome of
compromise of main proposals brought by G-77, by EC. and by US., and
that made the Declaration more rusty than the one adopted in twenty
years ago. The Declaration is composed of 27 principles outlining the
right and resposibilities of states in the field of environment and
development.

The Rio Declaration provides, among other things, that : States have
‘the soverign right to exploit their own resources” as they pursue their
environment and development policies but without causing damage to the
environment of other states and areas beyond their border;

Environmental protection is “an integral part of the development process
and cannot be considered in isolation from it" to achieve sustainable
deveiopment;

Eradicating poverty and reducing disparities in worldwide standards of
living are “indispensable requirement for sustainable development”;

States should ‘reduce and eliminate unsustainable patterns of
production and consumption and promote appropriate demographic
policies;
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States shall enact effective environmental legisiation, and shall develop
law regarding liability and compensation for environmental damage;

“Environmental impact asessment” shall be undertaken for activities
having a significant adverse impact on the environment;

“The polluter should bear the cost of pollution inprinciple”;

States should prevent transboundary movements of activities and
substances that endanger human heath and/or environment ; and

Scientific uncertainty should not be a reason for postponing urgent
measures to prevent environmental degradation.

The Rio Declaration, as seen in the above, stated those principles
directly connected to the environmental matters and the Declaration, in
that regard, is less loose style than the Agenda 21 that covers very wide
range of policy matters regardless of direct or indirect impact to the
environment.

3. LEGAL SIGNIFICANCE OF THE DECLARATION

It is quite meaningful that the Rio Declaration has, realizing growing
seriousness of environmental problems after 20 year from Stockholm
Declaration in 1972, adopted series of principles defining the rights and
resposibilities of States to protect the human environment Among others,
it is noteworthy from legal stand points that number of important legal
principles in the area of environmental law have been incorporated, and
those principles are 1) defining the concept of sustainable development,
2) recognizing the sovereign right of states to exploit their own resources,
3) stressing the responsibility of states to enact effective environmental
legislation, 4) confirming precautionary doctrine and poiluter pays
principle, and 5) adopting environmental impact assessment as an
international system.

Principles pointed out in the above reflect legal ideas incorporated in the
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Rio Declaration.

It is quite significant that an international consensus has been made on
those legally important environmental principles, although they have no
legal binding force.

Firstly, the Declaration has fixed the concept of sustainable
development which was the key idea of the Earth Summit. The concept
came from a growing worry that the Earth will be too desolate to bear the
creatures unless a development keeps recoverable phase. It means
economic models must be shifted from a pattern of resource waste or
resource destruction to that of resource recycle or resource conservation.
Yet, the concept of sustainable development may bring a disorder in a
course of its interpretation and operation as long as conflict of national
interests exist or as long as concrete and detailed follow-up scheme is not
implemented.

The next question is concerned to sovereign rights to exploit national
resources. Principle 2, a reflex of developing countries proposal, affirms
sovereign right of states to exploit their resources, and Principle 6
encourages to give special priority for the special situation and needs of
developing countries. These principles may contribute to open up a road
to reckless drive forward development in the name of sustainable
development, though the Declaration provides some restrictions.

Needless to stress, environmental problems are largely rely on the
national will, and the national will is expressed by a legislative enactment.
In this context, Principle 11 that clearly states obligation of states to enact
effective environmental legislation is a posture gained by the international
consensus.

In all respects, a precaution overrides ex post facto measures, and
Principle 15 that states the precaustionary doctrine may be rated high in
that sense. However, the phrase “according to their capabilities” attached
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as a condition to the doctrine may be a matter of grave concern in terms
of effective implementation of the doctrine. And, a polluter pays principle
stated in Principle 16 has widely been accepted in many countries
already, and it is significant in a sense that the principle has been adopted
as a general rule in the intenational society. It is specially noteworty that
Principle 16 clearly stated a polluter pays principle may not be applied to
distort international trade and investment.

Lastly, environmental impact assement, as generally understood, is one
of effective tools to maintain a balanced development in connection with
the environmental preservation. In that context, Principle 17 requesting
states to undertake environmental impact assessment is certainly in order
in connection with sustainable development. As has been seen in the
above, the Rio Declaration contains number of legally significant
environmental principles, though it is doubtful whether they are
successfully carried out.

4. FEASIBILITY OF THE DECLARATION

There are number of unconvincing points about feasibility of the
Declaration. One of them is that the Declaration is a mere manifesto and
has no legal binding force, as has heen already mentioned. Therefore,
implementation of the Declaration has to rely on spontaneous act of
concerned states, or on follow-up agreements. Secondly, there are
potential abstacles to effective implementation of the Declaration. Those
are concerned to interpretation of principles and preconditions attached to
principles. As has been pointed out in the beginnig, the Declaration used
number of ambiguous terms in connection with important principles and
provided wide exceptions with regard to the main framework, as a natural
consequence of compromise between industrialized nations and
developing countries.
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And, in despite of the largest-ever gathering of world leaders from more
than 100 nations, the Earth Summit could not solve the confrontation
between the North and South, and could not keep steps on funding
matter, namely UN target of 0.7% of GNP, for ODA, by the year of 2000.
It is generally conceded that a feasibility of any legal norm requires a
similarity of socio-economic status of a given society subject to any law.
In this context, it is doubtful whether the Rio Declaration has real
feasibility in this world circumstances.

5. CONCLUSION

In view of an international consensus on the desirabie directions to
preserve the only Earth has been achieved and committed to writing, the
Rio Declaration has a significant meaning, although the Declaration, as in
a case of Agenda 21, had been weakened by compromise and
negotiation.

It is an obvious fact that an age when development dominates
environment has passed and environment directs development from now
on. It, however, is also inevitable to face up the reality of confrontations
between a serious problem of developing countries where an urgent
matter is a bread of today than the clean environment of tomorrow versus
a great concern of environmental problems in the industrialized nations
who has caused environmental issues in the course of achieving their
prosperity. The Rio Declaration need to evolve toward a true “Earth
Charter”. Taking into account of abovementioned points, it may,
replacing conclusion, be suggested as follows:

Firstly, minimum and imminent directions for environmental preservation
shall be set up and vest a legal binding force,

Secondly, consideration and prescriptions on the international
environmental law shall not be a wholesale manner, but shall reflect
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different socio-economial conditions,

Thirdly, environmental technologies and informations shall be
exchanged and be shared one another on noncommercial basis, and

Lastly, funding responsibilities for global environmental preservation
shall equitably set up in line with gain through development.

In concluding, it is noteworthy that “We simple do not have another
twenty years to squander. We have to make sure that the road from Rio is
a fast track”, as mentioned by Mr. Maurice Strong, Secretary-General of
UNCED.



